IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
JACK FLAHERTY, JR., JACK FLAHERTY, SR. and
CAROL FLAHERTY, parentsand natural
guardianson theirown behalf and their

son, JACK, JR

Plaintiffs,

N N N N N N N N

_VS-
Civil Action No. 01-586

KEYSTONE OAKS SCHOOL DISTRICT, DR. CARL
DEJULIO, Superintendent of Keystone Oaks
School District, SCOTT HAGY, Principal of
Keystone Oaks High School, ALEX COVI,
Assistant Principal of Keystone Oaks High
School, JOSEPH PERRY, Athletic Director of
Keystone Oaks High School and JEFF SIEG,
Athletic Coach of Keystone Oaks High School,

N N N N N N N N

~— ~—

Defendants.

AMBROSE, Chief District Judge.

OPINION
and
ORDER OF COURT

SYNOPSIS
Pending beforethe Court isPlaintiffs’ Motionfor Summary Judgm ent (Docket
No. 59) regarding the constitutionality of certain policies of Keystone Oaks School
District's (* KOSD” ) Sudent Handbook of 2000-2001. Defendantshave filed aBrief in
Opposition (Docket No. 62), and Plaintiffs have filed a Reply Brief (Docket No. 65).

After careful consideration of the submissions of the parties, and based on my



Opinion set forth below, said Motion isgranted.
OPINION

. BACKGROUND

Thisaction arisesout of the disciplinary action taken against Jack Flaherty, Jr.
by Defendantsfor posting Internet messageson awebsite message board. Engaged
in a message board conversation regarding an upcoming volleyball game with
Baldwin High School, Jack Flaherty, Jr. posted three messages from his parents’

home and one from school.! For engaging in the conversation and posting the

YJack Flaherty, Jr. entered the conversation at his home by posting the following message:
K.O.

| think that V.P. richard [sic] has made some very great points (especially
about Baldwin) no one said that ko was winning states this year. | don't know
where you got this outlandish idea. this [sic] is only the fourth year of mens
volletball [sic] in our school and we don’t have middle-school teams like some
other teams in our section do. we [sic] are also a triple a team going against
some teams with twice the enrollment as us. you [sic] also have to admit that
our section is arguably the toughest in the state. Also our secret weapon
[redacted] will show the “Icon” what's up. Im [sic] not out to make excuses |
think we are gonna hold our own this year just ask North Hills.

PS Bemis [Bemis is Pat Bemis, a student at Baldwin High School and on their
volleyball team] from Baldwin: you’re no good and your mom [Pat Bemis’
mother is an art teacher at KOSD] is a bad art teacher

baldwin [sic] please

See, Exhibit 4. The next message from Jack Flaherty, Jr. was from his home.
hell yeah
| couldn’t agree with you more. Someone better call the Guiness book of
world records, for the biggest lashing in mens volleyball history. These purple
panzies [sic] are in for the suprise [sic] of their lives. | predict players and
fans will want to transfer to Ko after this game is through. | also predict that

Bemis is going to shed tears on the court. So people from baldwin [sic] | will
tell you this, you better save the ridiculous price of 2 dollars to go watch your
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messagesboth at home and school, Defendantspunished Jack Flaherty, Jr. pursuant
to their policiesset forth in the Sudent Handbook.

Plaintiffsin this case, Jack Flaherty, Jr., Jack Flaherty, Sr. and Carol Flaherty,
parents and natural guardians of Jack Faherty, Jr., filed a Complaint and
subsequently an Amended Complaint (Docket No. 37) against Defendants.? Therein,
Plaintiffs allege, inter alia, that the policies used to punish Jack Flaherty, Jr. for

expressions that occurred off campus and at home are vague and overbroad in

school get embarrassed at for Bemis to make a spectacle of himself [sic]
P.S. My dog can teach art better than Bemis’ mom.

Id. From home, Jack Flaherty, Jr. responded to a posting from someone with the name
Kauffmoney.

bitch please

Keystone Oaks has a few prospects for the all W.P.I.A.L [sic] team for
example Middle hitter [redacted]. He stands 6 foot 7 inches and is ready to
show those plum foreigners how to spike in America. Also another player is
#5 Jack Flaherty (The True Icon) he is 72 inches of mullet madness who is
ready to let loose. Last but not least is [redacted]. He is young but is a strong
canidate [sic] for W.P.I.A.L. MVP this year. watch [sic] out he is only a
freshman! P.S. Kaufmoney eat my wad ho

Id. The next message sent by Jack Flaherty, Jr. was sent from school while in a journalism
class.

how [sic] bad is ko [sic] going to beat Baldwin [sic] | predict a lashing and for
Bemis to shed tears.

Id.

*The parties have informed me that they have reached a partial settlement. As
aresult, Plaintiffs have filed a Motion for Summary Judgment on the only
remaining issue of whether the policiesset forth in the KOSD Student
Handbook that govern student expression are unconstitutionally vague and
overbroad. See, Motion for Summary, 1.
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violation of Plaintiffs' constitutionally protected rights under the First and
Fourteenth Amendmentsto the United States Constitution, aswell asArticle |, 87 of
the Pennsylvania Constitution. See, Amended Complaint. The particular policies
identified are contained within the Discipline, the Sudent Responsibility, and the
Technology provisions. Plaintiffs’ Exhibit 1,pp.4-5,17-18. Said provisionscontainthe
terms“ abuse” or “ abusive,” “harassment,” “inappropriate,” and “ offend” which

Plaintiffs argue are vague and overbroad.®

*The KOSD Sudent Handbook sections at issue are asfollows:

DISCIPLINE
INFRACTIONS AND CONSEQUENCES
* * *

-Attack (physical, verbal, or written abuse directed
toward aschool employee)

* * *

-Harassment (sexual, ethnic, racial, physical, verbal -
see “ Sexual Misconduct” ) /Bullying

Harassment isdefined asany ongoing
pattern of abuse, whether physical or
verbal.

* * *

-lnappropriate language/verbal abuse (may be
considered “ Attack)toward an employee

-Inappropriate language/verbal abuse toward another student
Plaintiffs’ Exhibit 1, pp.4-5 (bold emphasisin original, italic emphasisadded).

STUDENT RESPONSIBILITIES

* * *

It isthe responsibility of the student to:

* * *

13. expressideasand opinionsin arespectfulmanner so as
not to offend or slander others;



Defendantshave filed aBrief in Oppositionto Plaintiffs’ Motion for Summary
Judgment and Plaintiffs’ filed a Reply Brief. The issue isnow ripe for review.

1. LEGAL ANALYSIS

A. Standard Of Review

Summary judgment may only be granted if the pleadings, depositions,
answersto interrogatories, and admissionson file, together with the affidavits, if
any, show that thereisno genuine issue asto any material fact and thatthe moving
party is entitled to judgment as a matter of law. Fed. R Civ. P. 56(c). Rule 56
mandatesthe entry of summary judgment, after adequate time for discovery and
upon motion, against the party who failsto make ashowing sufficient to establish
the existence of an element essential to that party’ scase, and on which that party

willbear the burden of proof at trial. Celotex Corp.v. Catrett, 477 U.S. 317, 322 (1986).

In considering amotion for summary judgment,thisCourt must examinethe
factsin alight most favorable to the party opposing the motion. International Raw

Materials, Ltd. v. Stauffer Chemical Co., 898 F.2d 946, 949 (3d Cir. 1990). The burden

Id.at 17 (emphasisadded).

TECHNOLOGY
* * *
B. Technology Abuse
* * *
C. use of computers to receive, create or

send abusive, obscene, or inappropriate
m aterial and/or messages;

Id. at 18 (emphasisadded).



ison the moving party to demonstrate that the evidence createsno genuine issue
of material fact. Chipollini v. Spencer Gifts, Inc., 814 F.2d 893,896 (3d Cir. 1987). The
dispute is genuine if the evidence is such that a reasonable jury could return a
verdict for the non-moving party. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248
(1986). A fact ismaterial when it might affect the outcome of the suit under the
governing law. Id.

Where the non-moving party will bear the burden of proof at trial,the party
moving for summary judgment may meet its burden by showing that the
evidentiary materials of record, if reduced to admissible evidence, would be
insufficient to carrythe non-movant’ sburden of proof at trial. Celotex, 477 U.S. at
322.0ncethe moving party satisfiesitsburden,the burden shiftstothenonmoving
party,who must go beyond itspleadings, and designate specific factsby the use of
affidavits,depositions,admissions,or answersto interrogatoriesshowing that there
is a genuine issue for trial. Id. at 324. Summary judgment must therefore be
granted “against a party who failsto make a showing sufficient to establish the
existence of an element essentialto that party’ scase,and on which that party will
bear the burden of proof at trial.” White v. Westinghouse Electric Co., 862 F.2d 56,
59 (3d Cir. 1988), quoting Celotex, 477 U.S. at 322.

B. Overbroad and Vaqgue

Plaintiffsseek adeclaration that portionsof the KOSD Sudent Handbook are
unconstitutionally overbroad and vague because particular portions allow for

punishment of speech that school officialsdeem to be “inappropriate, harassing,



offensive or abusive” without definingthose termsor limiting them in relation to
geographic boundaries (at school or school sponsored events) or to speech that
causesa material and substantial disruption to the school day in violation of Tinker
v. Des Moines Independent Community School Dist., 393 U.S. 503 (1969). See,
Plaintiffs’ Brief, p. 7-8. A statute may be declared unconstitutional when it is
sufficiently overbroad. Sypniew skiv. Warran HillsRegional Bd.of Educ., 307 F.3d 243,
258 (3d Cir.2002). “ An overbroad statuteisonethat isdesigned to punish activities
that are not constitutionally protected, but which prohibitsprotected activities as
well.” Killion v. Franklin Regional School Dist., 136 F.Supp.2d 446, 458 (W.D. Pa. 2001).

Only a statute that is substantially overbroad may be

invalidated on itsface. The Supreme Court hasnever held

that a statute should be invalidated merely because it is

possibleto conceive of asingleimpermissible application.

Instead,in afacialchallengeto overbreadth and vagueness

of alaw, acourt must determinewhether the enactment

reachesasubstantialamount of constitutionally protected

conduct.
Id. at 458 (citations omitted). Under the " ‘void for vagueness doctrine,’ a

governmental regulation may be declared void if it failsto give aperson adequate

warning that hisconduct isprohibited or if it failsto set out adequate standardsto

‘In afootnote, “ Defendants dispute the Plaintiffs’ legal contentionsthat there
issome heightened standard beyond that set forth in Tinker....” See,
Defendants’ Brief, p.7,n.4. 1do not read Plaintiffs’ Brief to argue in support
of aheightened standard asit appliesto the issue at hand. To the contrary,
when discussing this Motion for Summary Judgment regarding the
constitutionality of the policy, asopposed to the standard applicable to the
settled question of whether KOSD could properly punish Jack for speech he
uttered at home, Plaintiffsargue that the Tinker standard applies. See,
Plaintiffs’ Brief, p. 9, 11-12. Consequently, both partiesapply the Tinker
standard.



prevent arbitrary and discriminatory enforcement.” Killion, 136 F.Supp.2d at 459,
citing, Chicago v. Morales, 527 U.S. 41, 56 (1999) and Kolender v.Lawson, 461 U.S. 352,
357 (1983); Sypniew ski, 307 F.3d at 266. In determining the reach of a policy, every
reasonable interpretation must be considered to save the statute, including
administrative interpretation and implementation of the policy. Sypniew ski, 307
F.3d at 259; Killion, 136 F.Supp.2d at 458, citing, Ward v. Rock Against Racism, 491 U.S.
781, 795-96 (1989).

1. Substantial disruption

Initially, Plaintiffs argue that the policies are overbroad and vague because
they can be interpreted to prohibit speech that is protected by the First
Amendment in violation of Tinker. Plaintiffs’ Brief, p. 12. In Tinker, the United
SatesSupreme Court held that astudent’ sspeech at schoolmay be regulated only
where it substantially disrupts school operations or interferes with the rights of
others or there is a realistic threat of doing so. Id. at 513; Saxe, 240 F.3d at 217;
Sypniew ski, 307 F.3d at 253. After a through review of the record, | agree with
Plaintiffs. | note that at one point, Defendants make a fleeting reference to the
freedom of expression provision in the Sudent Handbook which provides, in
pertinent part:“ Studentshavetherightto expressthemselvesin any manner unless
such expression directly interferes with the educational process....” See,
Defendants’ Brief, p. 12, citing Plaintiffs’ Exhibit 1, p.12. Said provision, however,
is separate and apart from the discipline, the student responsibility, and the

technology provisions at issue. In addition,the freedom of expression provision is



doesnot require or put a school official on notice that hisauthority to discipline
under a school policy is limited to those instances where a student’ s abusive,
offensive, harassing or inappropriate behavior causes or is likely to cause a
substantial disruption to schooloperations. See, Tinker,supra. Defendantshave not
cited, and | cannot find, any other language in the KOSD SSudent Handbook that
would require school officials to make an assessment of whether the speech is
substantially disruptive so as to justify employing the policies that would curtail
speech.

Rather,in opposition,Defendantsgo beyond the Sudent Handbook and look
to Board Policiesto save the Sudent Handbook from violating the Tinker standard.
See,Board Policy Nos. 257,248 and 218 at Defendants’ ExhibitsG- (respectively). For
example, Defendants assert Board Policy No. 218 com plies with the substantial
disruption requirement of Tinker when it states:

Teaching staff members and other employees of this
Board having authority over students shall have the
authority to take such reasonable actions as may be
necessaryto controlthe disorderly conduct of studentsin
all situations and in all places where such students are
within the jurisdiction of this Board and when such
conduct interfereswith the educational program of the

schools or threatens the health and safety of self or
others.

Defendants’ Exhibit I, p. 4 (emphasis added). | find Defendants’ reliance on the
Board Policies lacking.
First, Board Policies are not referred to or incorporated in the Sudent

Handbook of 2000-2001. See, Plaintiff’ s Exhibit 1. Therefore, | do not find the



definitions or language in the Board Policiesto be relevant to my analysis of the
Sudent Handbook. Second, even if Board Policy No. 218 should be considered part
of the same and read in conjunction therewith, the language contained in Board
Policy No. 218 is inclusive, rather than restrictive, as required under Tinker. As a
result, Board Policy No. 218 authorizesdiscipline where astudent’ sexpression that
isabusive, offending, harassing, or inappropriate, “ interfereswith the educational
program of the schools,” but doesnot limit it to those circumstancesthat cause a
substantial disruption to school operations asrequired under Tinker. Thus, | find
that thebreadthofthe Sudent Handbook policiesare overreachinginthat theyare
not linked within the text to speech that substantially disrupts school operations.
Absent said language, | can find no way to reasonably construe the Sudent
Handbook policiesto avoid thisconstitutional problem. Therefore, said policiesare
unconstitutionally overbroad.

Assuming,arguendo,ldid not find that said policieswere overbroad, Iwould
still find that the Student Handbook policies are unconstitutionally vague. |
recognize that “ [gliven aschool’ sneed to be able to impose disciplinary sanctions
forawiderangeof unanticipated conduct disruptiveoftheeducationalprocess,the
school disciplinary rules need not be asdetailed asacriminal code which imposes
criminal sanction.” Bethel School District No. 403 v. Fraser, 487 U.S. 675, 686 (1986);
Sypniew ski, 307 F.3d at 260. Nevertheless,astatute may not be so vague asto permit
it to be arbitrarily enforced in violation of the First Amendment. Sypniew ski, 307

F.3d at 260, citing, Saxe, 240 F.3d at 207; Killion, 136 F.Supp.2d at 459. Here,theterms
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abuse, offend, harassment, and inappropriate, asset forth in the relevant Student
Handbook policiesare simply not defined in any significant manner. See, Plaintiffs’
Exhibit 1, pp.4-5,17-18. Defendantsarguethat Ishould lookto the Board Policiesfor
more specific definitions. Again, ldeclineto do so because thereisno reference in
the Sudent Handbook to put the studentson notice to look there. Thus, contrary
to Defendants’ assertions, Ifind that the relevant Student Handbook policiesdo not
provide the studentswith adequate warnings of the conduct that isprohibited.
Moreover, the policiesare not just vague in definition, but are also vague in
application and interpretation such that they could lead to arbitrary enforcement.
In applying the Student Handbook policies (and the Board Policies as Defendants
argue), Scott Hagy, Principal of Keystone Oaks High School, did not interpret the
same to require him to first analyze the situation to determine if the expression
createsorislikely to create asubstantial disruption. Instead, Mr. Hagy testified that
whether to discipline a student would “depend,” but does not define with any
particularity that it would depend on whether the expression caused or islikely to
cause a substantial disruption. See, Defendants’ Exhibit A, pp. 38-40, 49-51. While
Mr. Hagy believesthat he can discipline astudent for bringing “ disrespect, negative
publicity,negative attention to our schooland to our volleyballteam,” thisissimply
not sufficient to rise to the level of “substantial disruption” under Tinker.
Defendants’ Exhibit A, p. 40; see also, Saxe, 240 F.3d at 215, citing, Tinker, 393 U.S. at
509 (* The Supreme Court has held time and again, both within and outside of the

schoolcontext,thatthe merefactthat someone might take offense at the content
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of speech is not sufficient justification for prohibiting it.”); Killion v. Franklin
Regional School District, 136 F.Supp.2d 446, 455 (W.D. Pa. 2001),quoting, Saxe, 240 F.2d
at 212 (“ * Themere desireto avoid ‘ discomfort’ or ‘unpleasantness’ isnot enough
to justify restricting student speech under Tinker.” ”). Thus, | find that relevant
policiesin the Sudent Handbook (even when considered in conjunction with the
Board Policies) are so vague that it could permit Defendants to apply them
arbitrarily.

Defendants further argue that there was a history of problems with Jack
Flaherty,Jr.and other studentsacting out at schooland at school-sponsored events,
suchthatthepunishmentwasjustified underthe policy. See,Defendants’ Brief, pp.
15-18. A school district can justify a policy where it can demonstrate a concrete
threat of substantialdisruption thatislinked to a history of past events. Sypniew ski,
307 F.3d at 262; Killion, 136 F.Supp.2d at 455. To do so, however, the policy must
have been created asaresult of the past history of events. Defendants’ argument
misconstruesthisconcept. If such wasthe case here,then the policiesat issue m ust
have been developed in response to the problems they were having with Jack
Flaherty, Jr.and other students. See,id. Thereisno absolutely no evidence that the
policies at issue were adopted in response to a history of particular actions or
circumstances. Consequently, thisargument lacks merit.

As a result, | find said portions of the Student Handbook to be
unconstitutionally overbroad and vague in that they fail to limit a school official’ s

authority to discipline a student’ s expression to those instances where the
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expression caused, or there exists a realistic threat of, a substantial disruption to
school operations.®

2. Geographical limitation

Plaintiffs also argue that the Student Handbook is unconstitutionally
overbroad and vague because it fails to geographically limit a school official’ s
authorityto discipline expressionsthat occur onschoolpremisesor at schoolrelated
activities,thusproviding unrestricted power to schoolofficials. See, Plaintiffs’ Brief.
Defendantshave not pointed to and Icannot find any language in the KOSD Student
Handbook that geographically limits a school official' s authority. In opposition,
however, Defendants again go beyond the Sudent Handbook and look to Board
Policiesin an effort to save the Sudent Handbook from being unconstitutionally
overbroad and vague. See, Board Policy No. 218 (Defendants’ Exhibit I). Specifically,
Defendantsassert Board Policy No.218 providesthe requisite geographical limitation
to “student conduct in school,duringthe time spent in travel to and from school,
and all after school and evening activities, inclluding [sic] detention,” and “in all
places where students are within the jurisdiction of the Board....” Defendants’
Exhibit I, p. 3-4. The Board Policies, however, are not referred to or incorporated in
the Student Handbook of 2000-2001. See, Plaintiff’ s Exhibit 1. Therefore, I do not

find the definitions or language in the Board Policiesto be relevant to my analysis

*Inote that I could end my analysis here, because thisfinding, alone, is
sufficient to render the relevant portionsof the Student Handbook
unconstitutional. Nevertheless, for completeness sake, | will continue with
Plaintiffs’ geographical limitation argument.
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of the Sudent Handbook. Thus, Ifind the breadth of the SSudent Handbook policies
are overreaching in that they are not linked within the text to any geographical
limitations. See, Killion, F. Supp.2d at 459. Absent said language, I can find no way to
reasonably construe the Sudent Handbook policies to avoid this constitutional
problem. Therefore, said policiesare unconstitutionally overbroad.

Even if | did consider Board Policy No. 218, | would still find the Sudent
Handbook policiesunconstitutionally vague. Defendants’ owninterpretation of the
application of said Board Policy in connection with the Sudent Handbook policies
demonstrates the vagueness problems. Specifically, when Mr. Hagy was asked
whether it mattersif the commentsof Jack Flaherty, Jr. were made from hishome
computer,Mr.Hagy said “ No.” Plaintiff’ sExhibit 10,p.38. Later,however, Mr.Hagy
testified that punishment of speech dependson “if it’ stied to the school.” Id, p.
51. Mr. Hagy further testified that he believesthat underthe policieshe can punish
astudent for speech that occursoutside of school premisesand that isnot related
to any school activity, where the expression brings*“ disrespect, negative publicity,
negative attention to our school and to our volleyball team.” 1d. at 40. Smilarly,
Jeff Seg, athletic coach at Keystone Oaks High School, believesthat he can punish
Jack Flaherty, Jr.for posting an internet message from hishome computer because
“it’ san embarrassment to my team and to my other players.” Plaintiffs’ Exhibit
11. pp. 16-17

Q. Coach Seg, explain to me what you think are the
limits of your authority to punish your volleyball

players for speech that takes place outside of
school.
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A. If it isgoing to bring shame to the school or my
program, | basically do what I did. I could suspend;
| could expel.”
Id.at 32. Thus,without any further definition or limitation,the policy could be (and
isyread by school officialsto cover speech that occursoff school premisesand that
isnot related to any school activity in an arbitrary manner. Therefore, the Board
Policy language does not cure or negate the vagueness found in the Sudent
Handbook. Consequently, | find the Sudent Handbook policies at issue to be
unconstitutionally overbroad and vague because they permit a school official to
discipline astudent for an abusive, offensive, harassing or inappropriate expression
that occursoutside of school premisesand not tied to a school related activity.
Smply put,the Sudent Handbook policies could be interpreted to prohibit
asubstantialamount of protected speech. Based on the evidence, the policies are
overbroad because they are not limited to speech that causes, or islikely to cause,
asubstantial disruption with school operationsasset forth in Tinker. Moreover,the
Sudent Handbook policies do not contain any geographical limitations. Thus, the
policy could be read to cover speech that occursoff the school’ scampusand not

school related. Therefore, the Student Handbook policies are unconstitutionally

overbroad and vague.
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DATE FILED: FEBRUARY 26, 2003
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PLAINTIFFS COUNSEL: PEPPER HAMILTON
ATTN KIM M WATTERSON ESQ
500 GRANT ST 50™ FL
PITTSBURGH PA 15219

ACLU OF PA

WITOLD J WALCZAK ESQ
313 ATWOOD ST
PITTSBURGH PA 15213

DEFENDANTS COUNSEL: PEACOCK KELLER ECKER & CROTHERS
ATTN DOUGLAS R NOLIN ESQ
70 EBEAU ST
WASHINGTON PA 15301

16



IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

JACK FLAHERTY, JR., JACK FLAHERTY, SR. and )
CAROL FLAHERTY, parentsand natural )
guardianson theirown behalf and their )
son, JACK, JR. )
Plaintiffs, )
-Vs- )
Civil Action No. 01586
KEYSTONE OAKS SCHOOL DISTRICT, DR. CARL
DEJULIO, Superintendent of Keystone Oaks
School District, SCOTT HAGY, Principal of
Keystone Oaks High School, ALEX COVI,
Assistant Principal of Keystone Oaks High
School, JOSEPH PERRY, Athletic Director of
Keystone Oaks High School and JEFF SIEG,
Athletic Coach of Keystone Oaks High School,)

)
)

N N N N N N N

Defendants.

AMBROSE, Chief District Judge.

ORDER OF COURT

And now, this 26'" day of February, 2003, after careful consideration of
Plaintiff’ s Motion for Summary Judgment (Docket No. 59), it isordered that said
Motion (Docket No. 59)is granted. The Clerk of Court isdirected to mark this case
“ CLOSED" forthwith.

BY THE COURT:

Donetta W. Ambrose,
Chief U. S. District Judge
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